European anti-slavery legislation, international treaties and constitutional change

The primary aim of most nineteenth-century abolitionist campaigns was to make slave trading and
slavery illegal. Campaigns to achieve this goal began with the testimonies of those who had
experienced or witnessed slavery. These reports were publicised and developed through campaign
tactics such as pamphlets, articles and public meetings. European supporters of abolition hoped to
put an end to the slave trade and to slavery itself, firstly by making them illegal under national and
international law and secondly by ensuring that these laws were properly enforced. The legal and
justice systems were viewed as important weapons in the struggle to end slavery, and thus the
strategies of abolition campaigners concentrated initially on changing the law. However, the
abolition of slave trading and slavery in colonial territories under European control was subject to a
number of limitations, and often did not have quite the impact that campaigners had envisaged.
Colonists resented laws imposed upon them by distant European parliaments, and these were often
ignored or badly implemented in practice. Abolition through legislative and constitutional change did
not solve the problem of the illegal trade in slaves, nor did it prevent the establishment of systems of
indenture and forced labour in Europe’s colonies. The lives of the former slaves were not
substantially improved in many cases, as their freedom was strictly regulated.

This essay examines the relationship between slavery, abolition and the law, focusing on the
possibilities and the limitations of legislation in a European colonial context. It considers the impact
of the politics of anti-slavery on foreign relations and international treaties and the slower process of
changing national laws and constitutions. The essay gives an overview of European treaties and
subsequent legislation abolishing slave trading and slavery, from the first abolition of the slave trade
by Denmark in 1792 to the abolition of colonial slavery by Spain in 1886. It then focuses on how
European abolition movements attempted to use existing frameworks of national and international
law to campaign for change, and on how far these campaigns succeeded in changing legislation over
the course of the nineteenth century.

The abolition of the slave trade in international legislation

The slave trade held a prominent legal and political status in late eighteenth and nineteenth-century
Europe. In Britain it had commercial and economic implications, particularly for the leading ports of
Liverpool, London and Bristol, and in France, for Nantes, Bordeaux and Le Havre. As large numbers
of slave ships left European ports, it was hard to dismiss the trade as a remote concern, only
relevant to the colonies. The transatlantic trade was also an important diplomatic issue for Europe
which affected foreign policy relations between Britain, France and the other powers. All of these
factors contributed to an initial political focus on ending the trade before the issue of abolishing
slavery was approached. The slave trade was first abolished by Denmark over a ten year period
between 1792 and 1802, and other European countries subsequently passed laws and signed
international treaties agreeing to put an end to the slave trade in 1807 (Britain), 1814 (the



Netherlands) 1815 (Portugal, Spain and France), 1817 (Spain and France), 1818 (France and the
Netherlands)." lllegal trading by European ships to the West and East coasts of Africa continued
throughout this period, however.

There were multilateral attempts to end the slave trade, such as the 'Declaration of the Powers on
the Abolition of the Slave Trade', which was signed at the Congress of Vienna by the representatives
of Austria, France, Britain, Prussia, Portugal, Spain, Sweden and Russia on 8 February 1815. The
Declaration condemned the slave trade as “a scourge which has so long desolated Africa, degraded
Europe, and afflicted humanity”, and called upon “all the powers of Christendom” to unite in
opposition to the trade, based upon shared moral and religious values and the common ‘civilisation’
of the countries of Europe. The role of public opinion in forming policy and legislation related to the
slave trade was also explicitly recognised by the Declaration, which describes the slave trade as
contrary to “the public voice in all civilized countries”.> However, despite the principled objections to
slave trading formulated by the diplomats at the Congress, this agreement was not backed up by any
substantial action against slave trading, due to the lack of unity and resolution among European
countries on the issue.

In the period following the Congress of Vienna, Britain played a key role in pushing for the abolition
of the slave trading activities of other European powers. After the public outrage over the 1814
Peace of Paris agreement, which had initially permitted France to continue trading in slaves to Africa
over a five year period, there was strong opposition in Britain to allowing any more concessions on
the issue of the slave trade.” The enormous petition against the French slave trade which was signed
by ten per cent of the British population in 1814 contributed to maintaining pressure on the
government over the issue of the slave trade. This public pressure then culminated in a series of
treaties and financial compensation to Spain and Portugal, delivered by Britain in exchange for an
agreement to gradually cease their slave trading activities. A treaty signed by Britain and Spain in
September 1817 agreed that Spain would no longer purchase slaves in Africa north of the Equator
after 1820, and that in exchange, Britain would pay £400,000 compensation.’

Britain’s navy also took the lead in policing the continued illegal slave trade in the nineteenth
century in the Atlantic and Indian oceans. Most of the treaties signed from 1814 onwards that
restricted or outlawed slave trading included some provision for policing the trade, such as mutual
right of visit and right of search on board ships of both signatories that were suspected of trafficking
in enslaved Africans. Legal guidelines were established by Britain to justify capturing a ship on
suspicion of slave trading. These included extra planks on board to build slave decks, chains,
handcuffs and other instruments of torture, or more water, food and larger cooking pots than would
normally be required for the use of the ship’s crew.® Mixed Commission Courts were also set up on
the coast of Africa and in key locations within the Americas, such as Havana and Rio de Janeiro, for
the trial of slave traders captured under the terms of the treaties. The public response to these
treaties in countries such as Spain, Portugal and France, was generally negative, as it was felt that
Britain was using its dominant naval position to force through legislative changes and potentially
ruin their colonial trade. The outrage generated by Britain’s policing of the trade can be seen in the
title of the pamphlet published in 1840 by the Portuguese consul in Britain: Rights of Portugal, in
reference to Great Britain, and the Question of the Slave Trade: Or, the Manifesto and Protest of the
Weak, against the Ingratitude, Oppression, and Violence of the Strong.”



The appropriate sanctions for slave trading were also debated during the first half of the nineteenth
century. In France, Abbé Grégoire called for the public disgrace of illegal slave traders in his 1822
pampbhlet, Des peines infamantes a infliger aux négriers [Penalties to be inflicted in order to shame
the slave traders].? During the first half of the nineteenth century, the slave trade was declared a
form of piracy punishable by death and a series of treaties opposing the trade were signed between
Britain and dozens of other countries around the world, including European countries like the
Netherlands, Sweden, France, Denmark, Spain, Portugal, Austria and Prussia, as well as treaties with
independent American nations such as Brazil and Argentina.9 Yet by the 1840s, criticism of this policy
was growing across Europe. Abolition was criticised as ineffectual and the presence of the naval
patrols as costly and counter-productive, serving only to force slave traders to take longer, more
circuitous routes, and thus increasing the suffering of the enslaved Africans on board. Abolitionist
writings published in the 1840s were increasingly pessimistic about the effectiveness of the naval
patrols in guarding large stretches of the coast of Africa.’® Campaigners like Thomas Fowell Buxton
encouraged treaties with African leaders and suggested that the trade should be suppressed at its
source, rather than by ships on the coast. Treaties for the suppression of the slave trade began to be
signed by Britain with leaders from areas of West Africa such as the Gambia, Cameroon and Calebar
from 1841 onwards."" Despite this shift in policy, European naval patrols against slave trading
continued into the late nineteenth century.

The abolition of colonial slavery

While the problem of the slave trade was approached through international law, congresses and
treaties between the European powers, colonial slavery was initially viewed as the concern of the
individual state. The body of legislation that applied to the colonies of each European power
included laws regulating slave ownership, such as France’s 1685 ‘Code Noir’. This was part of a
broader imperial policy, which imposed metropolitan legal structures on an isolated colonial context.
This policy of maintaining legislative control over the colonies from a distance was resented by many
of the inhabitants, particularly when they were excluded from full representation within the political
system. It also contributed to a widespread ignorance about the colonies in Europe.

Legally as well as politically, colonial slavery was understood as an exception to national law. This
was the case for nineteenth-century imperial powers such as France, Portugal and Spain, whose
colonies were governed by “special laws” or “leyes especiales”.> The Danish and Swedish
constitutions were silent on the subject of both colonies and slavery. The constitution of the
Netherlands provided for the governance of the colonies under crown control, but also by separate
laws: “The law regulates the government of these colonies and possessions. The monetary system is
regulated by the law. Other objects concerning these colonies or possessions are regulated by the
law as necessity dictates”.”® As will be shown, although slavery was abolished throughout Europe
over the course of the nineteenth century, the impact of this new legislation on national and

constitutional law was limited.



Campaigners for abolition attempted to promote national debate on the issue of slavery by making
their case in legal terms. Abolitionists made considerable use of national legislation in order to prove
the incompatibility of slavery with legally-binding principles. One common argument was that
slavery was unconstitutional and that the slave trade was contrary to the law of nations. This was
the case for the French abolitionist Société des Amis des Noirs, which in 1790 attempted to make use
of legislation being created by the revolutionary government in order to press for change in the
colonies. The Society responded to the new ‘Declaration of the Rights of Man and of the Citizen’
with an address to the National Assembly that caused a scandal. The abolitionists reminded the
National Assembly that the first article of the Declaration: “All men are born and remain free, with
equal rights”, was incompatible with the existence of slaves in the French colonies: “citizens of the
same Empire and men like us, they have the same rights as us”.'* The power of their legal position
was immediately recognised by the pro-slavery lobby, which launched a sustained political attack on
the Society.

The force of this simple point was so strong that even French supporters of slavery were pushed to
recognise that the Declaration had formally outlawed the trade in its first seven words: “all men are
born and remain free”. In 1790, the conservative parliamentary representative André de Mirabeau
published a pamphlet in support of the French maritime cities that were calling for a royal decree
guaranteeing the future of their slave trading activity and colonial commerce: “I know that this
decree would contradict the declaration of the rights of man that you have placed at the head of
your constitution; but are you sure you didn’t make a mistake in drawing up this declaration? Have
you not made a manifest error in confusing ‘man’ with ‘citizen’?”" Debate around the legal
definitions of “man” and “citizen” had already raged in parliament after the colonists of Saint
Domingue had attempted to include their slaves as citizens of the colonies in order to increase their
own proportional representation in parliament. This had prompted the more famous Comte Honoré
de Mirabeau to ask in July 1789: “are the colonies claiming to include their slaves and their people of
colour in the category of men, or that of beasts of burden?” If the former, Mirabeau suggested, the
slaves should first be freed.™

The Revolution had made the ‘Declaration of the Rights of Man and Citizen’ part of French national
law, yet the slave colonies were an obvious exception to this law that the Société des Amis des Noirs
attempted to highlight. The subsequent controversy over colonial slavery was focused on whether
the same legal system applied throughout the French Empire. After fierce debate from both sides,
the solution found by the French parliament was to avoid the problem by making the colonies a
constitutional exception in 1791: “Although the colonies and French possessions in Asia, Africa and
America constitute part of France’s empire, they are not included in the present constitution”."” This
did not solve the issue, however, and in the same year revolution broke out among the slaves in
Saint Domingue. The ensuing struggle put further pressure on the French parliament, and eventually
led to the abolition of slavery by France in 1794 (later reversed), and the inclusion of the colonies in
the 1795 constitution: “The French colonies are an integral part of the Republic, and are subject to
the same constitutional laws”.'®

The French debates over whether colonial slavery was acceptable under the terms of the
constitution in the 1790s demonstrate the particular importance of constitutional law in France at
the time, the national significance of the ‘Declaration of the Rights of Man’ and the influence of



revolutionary ideals of Liberty, Equality and Fraternity. However, it is worth noting that abolitionists
in other countries later attempted to use the tactic of appealing to the constitution in order to call
for the legal abolition of slavery. For example, in Spain the problem of constitutional law was raised
in debates over the abolition of slavery in the 1870s. In a speech to the Spanish Abolitionist Society
in Madrid, the Liberal politician and anti-slavery activist Rafael de Labra described how slave owners
in Puerto Rico were opposing abolition by citing article fourteen of the Spanish constitution, which
established their right to private property. De Labra countered the claim of these owners by pointing
out that according to the same constitutional law, slaves should be able to claim their basic human
right to liberty. Article two of the Spanish constitution stated that everyone had the right not to be
detained or imprisoned without just cause. If this law were properly enforced, he argued: “the

existence of a single slave on Spanish territory would be impossible”.*

Legislative change and the problem of gradual abolition

For the majority of European powers, legal change on slavery was a gradual process. Even among
supporters of abolition, it was generally considered that before slavery could be completely erased
from colonial law, there needed to be progressive legislative change in these statutes, which would
tighten regulations applying to slave owners and improve the conditions of the enslaved. The legal
status of slavery in the colonies was noted as a problem by the British lawyer and abolitionist James
Stephen. In his 1802 book, The Crisis of the Sugar Colonies, Stephen argued for a reworking of the
legal relationship between Britain and the West Indian colonies. He stressed that the existing
legislation denied slaves any kind of legal protection. He also pointed out that slaves were barely
mentioned in the statutes guaranteeing the rights, protections and responsibilities of the inhabitants
of the colonies, despite the fact that they made up the majority of the population. The exceptions to
this absence were found in the colonial system of punishment designed to exercise control over the
enslaved:

“The slaves have been by no means forgotten by these local legislatures.
You will find them on the contrary to have been a very frequent subject of
attention: but where their name occurs in the outset of a section, you will
be sure to find stripes or death at the end of it”.*°

Forty years later, in his 1842 exposé of French Caribbean colonial slavery, Victor Schoelcher similarly
argued that according to the legislation of the colonies the slave had no individual legal status, and
that the owner’s right to dispose of the slave always prevailed: “the law is mute”, and “the slaves are
made entirely dependent on their masters, without any real means of defence”.”* The ongoing aims
of the campaign for the gradual abolition of slavery were therefore firstly to promote the protection
of the enslaved within the existing colonial legislation, and secondly to gradually extend legal rights

to slaves within the broader framework of national law.

Greater legal regulation of the enslavement, transportation, sale and maintenance of slave
populations in the colonies was seen as a first step by many European campaigners, even if their



ultimate goal was complete abolition. During the decade after the British slave trade had been
abolished in 1807, James Stephen and William Wilberforce campaigned for a register of slaves in the
British colonies that was intended to reduce abuses within the plantation system, as well as making
smuggling of slaves between colonies or a continued illegal trade from Africa more difficult. This
acknowledgement of the legal existence of slaves as individuals was mainly intended to increase the
accountability of plantation owners, but it also had the effect of exposing abuse to public view,
generating negative publicity for the colonists, and making the issue of slavery more prominent
within political debate at home and abroad. In support of the concept of a register noting births and
deaths among slaves in the colonies, James Stephen made reference in a speech to a “thick darkness
of misrepresentation and error that obscures our colonial horizon from the eyes of statesmen in
Europe”,” thus emphasising the need for increased clarity on the applicability of British law to the
colonies.

The abolition of slavery and constitutional law

The legal process of ending slavery in Europe’s colonies began with the slave revolution in Saint
Domingue, where the end of slavery was declared in 1793. It was formalised by the French National
Convention, which officially abolished slavery in February 1794. However, the law passed by the
Convention only survived eight years, and under pressure from the merchants and colonial lobby,
legal slavery was reinstated by France in 1802. For the next three decades, slavery was legal and
practised in all European plantation colonies, despite an increasing number of restrictions. Then, in
1833 the British parliament passed the Slave Emancipation Act. This was a turning point in European
colonial legislation, and was termed the great or mighty experiment.?® Supporters of slavery could
dismiss the French experience of abolition at the turn of the century as an extreme revolutionary
venture, destined for failure. However, they could not ignore this major policy shift on the issue of
slavery in the British Empire. Legislation abolishing slavery was subsequently passed over the course
of the nineteenth century by the other European imperial powers, including Denmark in 1847,
France and Sweden in 1848, and the Netherlands in 1863. The last European country to pass
legislation abolishing colonial slavery was Spain, where slavery continued in Puerto Rico until 1873
and in Cuba until 1886.*

In addition to Europe’s imperial powers which all passed laws abolishing slavery within their colonial
territories in the nineteenth century, other European countries also began to pass legislation against
slavery within their own national borders. Greece explicitly outlawed slavery in its national
constitution in the nineteenth century, primarily in reaction to the neighbouring Ottoman Empire:
“No one in Greece can be bought, nor sold. A serf or a slave of any sex or religion is free as soon as
he sets foot on Hellenic soil”.” Legislation was also passed in Wallachia and Moldavia (later
Romania) in 1855-56 outlawing the enslavement of the Gypsy minority.?

The issue of slavery and the law in nineteenth-century Europe was complicated by the legal status of
the colonies. Most European imperial powers abolished slavery via the system of exceptional laws in
operation in the colonies, rather than publicising abolition on a national level, through a change in



constitutional law. Across the Americas, independent countries such as Haiti, Chile, Argentina and
the United States outlawed slavery under the terms of their constitutions, whereas European
imperial powers diverted the legal problem of abolition into “special laws” and “colonial
exceptions”. France was the only European imperial power to make a public declaration against
slavery by prominently writing the 1848 law of abolition into the national constitution.”’ European
governments tended to avoid legislating for either the long-term preservation or the abolition of
slavery and the slave trade on a constitutional level. They preferred it to remain an unspoken or
hidden part of national legislation, confined to the colonial statutes. Although colonial slavery
continued throughout the nineteenth century, no European constitution ever recognised the role of
slavery within the national economy, or suggested that it should continue to underpin the social and
economic structure of the colonies. Slavery was simply not mentioned in most constitutional
documents, which tended to sideline colonial issues and refuse to recognise slaves as citizens.

The reluctance to recognise slavery as a permanent element within constitutional law was common
to the legal systems of all European countries that possessed plantation colonies. Instead they
tended to direct the legislation of colonial slavery into the domain of the ‘special law’ or temporary
legal exception. As Josep Fradera has noted in an article on ‘Slavery and the constitutional logic of
Empire’, the special law was the most common legal situation for nineteenth-century colonies: “the
notion of exceptionalism has dominated political colonial relations”.?® Exceptional colonial legislation
took away from the idea of slavery as a question of national or universal importance, and made it
almost a specialist concern, of interest only to those who had particular interests or expertise in
colonial matters. Exceptionalism also had the effect of making the enslaved more vulnerable within
colonial legislation and limiting their access to national courts of law.

Although the silence on the issue of slavery within constitutional law was a problem to a certain
extent for the anti-slavery movement, campaigners were also able to benefit in many ways from the
ambiguous legal position of colonial slavery. Abolitionists could take advantage of the lack of a firm
constitutional standpoint on slavery to promote their own political ideas. This silence also offered
the possibility for change in the future. The Spanish abolitionist Rafael de Labra stressed in his 1869
pamphlet La abolicion de la esclavitud that although slavery had been temporarily permitted under
the limited terms of colonial law, it was not part of the national constitution: “The law should by no
means commit itself to an indefinite support that would oppose circumstance and the progress of
ideas”.” Labra saw constitutional legislation as a tool designed to respond to economic necessity,
changing social norms, political ideas and the fluctuation of public opinion, without compromising
the essential principles upon which national identity was based.*

Many abolitionists approached the problem of slavery and constitutional law from a long-term
perspective in order to allow for change. The constitution was seen as a symbol of national identity,
but it was also an evolving instrument of the public will that could eventually change to
accommodate the abolition of slavery and the emancipation of the enslaved. However this flexibility
also had some disadvantages for the abolition movement. The long-term timescale made the
prospect of constitutional change a distant one, and any change in favour of the enslaved in the
colonies could potentially be reversed. This was seen in the case of France, when Napoleon
Bonaparte came to power, rewrote the constitution and re-established slavery.



To conclude, constitutional change was a major aim shared by abolitionist political campaigns across
Europe, as this essay has suggested. Making slavery illegal according to the terms of the national
constitution had huge symbolic value and implications for national identity. However, the extent to
which the politics of anti-slavery ultimately influenced national constitutional law can be questioned.
Even in countries which had abolished slavery on their own national territory, it was rare to see this
law enter into the constitution as a permanent national principle. Only France and Greece formally
institutionalised the abolition of slavery in their constitutions. Legal change concerning the slave
trade and slavery did occupy a prominent place in nineteenth-century European political debate.
However, in legal terms, slavery continued to be exceptionalised and relegated to colonial statutes.
Abolitionist campaigners wanted to influence constitutional law, but this area of law remained
largely inaccessible to the anti-slavery movement.

The most significant exception - the 1848 constitution of France - shared some common ideas and
aspects of a common language with the anti-slavery movement, such as non-aggression towards the
freedom of other peoples, the importance of obeying “moral laws” and the path of “progress and
civilisation”,** but it was not influenced directly by anti-slavery political campaigns. Article six
outlawing slavery in the 1848 French constitution is non-moralistic and straightforward in its use of
language, simply reading “slavery may not exist in any French territory”.*

Interestingly, although national constitutional law was largely unaffected by the language of
abolition, this was not the case for international treaties against the slave trade. Through diplomatic
flourishes, the political rhetoric of anti-slavery was permitted to emerge. European abolitionism,
with its uncompromising and moralistic language, exerted an important influence on European
diplomacy at the Congress of Vienna. Abolitionism also influenced the language used in the dozens
of international treaties signed in the first half of the nineteenth century. The 1824 treaty signed by
Britain and the Kingdom of Sweden and Norway against the slave trade, for example, demonstrates
the influence of the moralist abolitionist position, describing the slave trade as “a commerce
degrading to humanity, and unworthy of a civilized age”.* The focus on concepts such as ‘humanity’
and ‘civilisation’ in this European treaty against the slave trade is characteristic of European
abolitionist political culture.

Despite the efforts of abolitionists to move the debate on slavery into the sphere of constitutional
law, the direct impact of anti-slavery campaigns on Europe’s constitutions was limited in the
nineteenth century. However, the fact remains that slavery and slave trading were eventually illegal
in all European national and colonial territories by the end of the century, and were not
subsequently reinstated in law. A permanent legal change - albeit one outside of constitutional
legislation - had occurred across Europe. Once the idea of a ‘civilised’ opposition to slavery uniting
the continent permeated European politics, legal systems gradually adapted to the new anti-slavery
consensus of the nineteenth century.

Kate Hodgson
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